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BACKXGROUND

This is an action in lieu of prerogative writs in

which plaintiff, Mulberry Street 2rea Property Owner's

Group, challenges the declaration of the Municipal Council
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of defendant, City of ©Newark (hereinafter collectively
referred to as “"the City”), that nine Blocks {(containing
one hundred and sixty six Lots) located along Mulberry
Street constitute an area in need of redevelopment under

N.J.S.A. 40A:12A-5 (the “Mulberry Street Area”).
FACTS

The Court read and considered the Briefs, supplemen£a1
Letter Briefs and the Exhibits marked intc evidence. The
court &slso heard and considered the arguments of counsel.
Based upon the foregoing, the court makes the following

findings of fact:

The Mulberry Street Area

Plaintiff dis & group of homeowners, tenants and
business owners in the Mulberry Street Area. The Mulberry
Street Area is comprised mostly of single and multi-family
homes, restaurants, offices, retail stores, commercial
rbusinesses and private and for-pay parking lots serving the
public. It consists o©of approximately fourteen acres of
land located on either side of Mulberry Street in the

southeast portion of the Central Business District. Tt is



bounded on the north by Green Street, on the south by
Oliver and Scott Streets, on the east by McCarter Highway,
and onn the west by Orchard Street. To the immediate west
is the Federal Post 0ffice and Courthouse and City Hall
Complex, several blocks north are the New Jersey Performing
Arts Center, the Gateway Complex and Newark Penn Station,
and one block north is the new sports arena, which is

presently under construction.

The Mulberry Street Redevelopment Project

Emile Farina (Mr. Farina”) and Bruce Wishnia (Mr.
Wishnia”) are principals of a developer known as Newark
Redevelopment Corp. {(“NRC”). Mr. Farina is a former aide
to Newark Council Member Bessie Walker (“Council Member
Walker”} and was chairperson of a fund-raiser for Council
Member Hector Corchade (“Council Member Corchado”). NRC,
Mr. Farina, Mr. Wishnia and/or their family members also
made numerous political contributions te former Mavoer
Sharpe James and/or Council Members Walker, Corchado, Gayle
Chaneyfield-Jenkins (“Council Member Chaneyfield-Jenkins*},
Augusto Amador (“"Council Member Amador”) and Donald Bradley

{"Council Member Bradley”
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On April 18, 2002, NRC entered into an Agreement of

Sale with Scott-Martin, Inc. (“Scott-Martin®) and S.H.L.
Organization (“$.H.L.”) to purchase properties located in
the Mulberry Street Area and designated as Block 878, ﬁarts
of Lots 1 to 3, 5, 48, 49 and 50 (a/k/a 298-308 Mulberry
Street) and possibly Block 879, Lot 8 {(a/k/a 296 Mulberry
treet) . These properties are operated as for-pay public
parking lots. Steven Lenter ("Mr. Lenter®) is the

President of Scott-Martin and S.H.L. 1

On April 18, 2002, NRC also entered in an Option
Agreement with Scott-Martin, S.H.L., Mr. Lenter, Ell and
Ell Corp., Phylee Corp., Newark Parking Corp., Orchard
Parking Corp., and A.J.L. Holding Corp. Mr. Lenter is also
the President of these o¢ther entities. The Option
Agreement granted NRC the option tc purchase the following

additional properties located in the Mulberry Street Area:

Block 877: Lots 1 to 10 {a/k/a 270-
286 Mulberry Street and
70 Walnut Street):

Blocks 878: Lots 17, 18, 45, 46, 47,
48, 49 (a/k/a rear of
286 Mulberry Street);

Mr. Lenter elsc made nurmercus political] contributions.



Block 878: parts of Lots 10, 13, 15
and 17 {a/k/a rear of
Mulberry Street);

Block &81: Lots 6 to 23 (a/ks/a 299~
309 Mulberry Street);

Block 882: in its entirety (a/k/a
13-27 Orchard Street).?

Except for two Lots, all of these properties are operated

as for-pay public parking lots.

Sometime in late 2002, NRC and City officials
discussed & proposal to develop the Mulberry Street Area
into 2,000 market rate condominiums, commercial
establishments, off-street parking and a variety of open

space (“the Mulberry Street Redevelopment Project®),

In & Memorandum, dated October 8, 2002, from NRC to
the (City’s Business Administratox, Richard Monteilh [(“Mr.
Monteilh”), Mr. Farina, Mr. Wishnia and Dean Geibel ("Mr.
Geibel”}, a principal of another developer known as Metro
Homes, confirmed the following agreement reached by the

parties as a result of discussions:

“ Block £87 is not involved irn this czse.
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As discussed, here is & list of points
needed to fast track the Mulberry
Street Redevelopment [Project]:

1.

Confirm that the City is agreeable
to & redevelopment plan as opposed
to a Master plan/zone change or
use variance;

We nee (sic) to enter into a
Memorandum of Understanding
written by Brach Eichler that
accomplishes, among other things,
the following:

a. The City Council will need to
rass a resolution engaging a
planner to prepare a report
establishing that the subject

ares is in need of
redevelopment.

b. INRC] would be sppointed the
designated redeveloper when
the subject are {sic) is
declared in need of
redevelopment .

The Municipal Council will need to
pass a resoluticn authorizing our
Plammer to prepare the report
establishing that the subject area
is irn need of redevelopment. Such
& resclution and the Memorandum of
Understanding should be passed by
the City Council at the same
meeting. In order for us +to
expedite the start of development
we would recommend that the
forgoing be scheduled for the next
municipal council agenda.

It is extremely important that the
City and Newark Development
negotiate for the Dbuyers/future
resident’'s tax azbatement, &and or a



tax incentive deal for this
project.

5. Afrer the planning report is
complete, we will need the City's
cooperation in facilitating an
orderly and time sensitive dead

line.

6. Also critical to this plan, we
need to have a distinctive
direction for our planners,

engineers, & architects on whether
Mulberry Street will be affected
by a 1% foot widening or not be
touched at all as our planners are
recommending in conjunction with
the State department of
transportation that also agreed
that Mulberry Street should not be
widened.

On about November 14, 2002, Mr. Farinaz and Mr. Wishnia
met with the Director of the City's Department of Economic
and Housing Development, Dr. Nathan Allen (“Dr. Allen”), to
discuss Dr. Allen's recommendation that the Mulberry Street
Redevelopment Project could be best accomplished through an
expanded use of the redevelopment concept, In & confirming
letter to Dr. allen, dated December 6, 2002, NRC proposed
that the redevelopment area be expanded to include Blocks
877, 878, 875, 881 and 887 in their entirety and a portion
of Blocks 872, 876 and &8<4. 'In that Ietter, NRC also

proposed as follows, in pertinent pari:
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We would propose that the City take the
steps to declare the entire Area as an
“area in need of redevelopment® in
accordance with our meeting. NRC would
be prepared to retain a professional
planner to assist. the City in
assembling the information required for
such investigation.

Once the declaration is complete, NRC
Droposes that the City adopt a
redevelopment plan (the “Plan") that
would anticipate the use of the Area
for  Thousing in the densities and
configuration that we discussed at our
meeting. The Plan would also recognize
the dedication of the additional land
needed for rights-of-way. As  we
discussed, NRC‘'s planner will work with
your office to prepare the report which
will provide the basis for the
declaration. NRC’'s planner will also
assist in the preparation of the
Redevelopment Plan and will assist the
City at the hearings.

NRC (or an urban renewal corporation
affiliated with NRC) anticipates
designation as the redeveloper for the

entire Area, subject to the following
terms and conditicns:

NRC then explained in the letter how it intended to proceed
on the Mulberry Street Redevelopment Project in six phases.
Phase 2 would begin immediately and would include all of
the land within Blocks 878, 879 and 887. For the next five
phases, NRC would acguire property through negotiation with
the owner. If those negotiations were unsuccessful, NRC

would:
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fask] the City to utilize its
condemnation powers to acquire those
properties. NRC would provide the City
with the funds necessary for
acquisition and relocation at the time
that it reguests the City’s assistance
on that phase.

Except for Mr. Lenter and his entities, there is no
evidence that NRC negotiated with any of the property
owners in the Mulberry Street Arez to purchase their

property.

The City’s Other Dealings With NRC

NRC was involved in another redevelcpment project
known as the Newark Redevelopment Scattered Sites Project.
On March 17, 2004, the City passed Resolution No. 7RJ,
which authorized the Mayor t¢ enter into & contract to sell
twelve City-owned properties to NRC for the below market-
price of 54.00 per sqguare foot. Resclution No. 7RJ passed
by & vote of 9-0, with Council Members Amador, Corchado,
Chaneyfield-Jenkins, Walker and Bradley voting in favor of

it.

On September 1, 2004, the City pessed Resolution No.

7RBY, which amended Resclution 7RJ to reflect the correct



listing for one of the Blocks. Resoclution No. 7RBY passed
by a vote of 8-0. Council Member Amador abstained and
Council Members Corchado, Chaneyfield-Jenkins, Walker and

Bradiey voted in favor of it.

The City’s First Attempt To Declare The Mulberry Street
Area As An Area In Need Of Redevelopment

Cn December 19, 2002, the City passed Resolution No.
7RCN, which authorized the Central Planning Board of the
City of Newark {the “Planning Board") to make an
investigation and hold & public hearing to determine
whether the Mulberry Street Area should be declared an area
in need of redevelopment under N.J.S.A. 40A2:12a-1, et seq.
(the “First Resolution”}. The First Resoclution passed by a
vote of 7-0. Council Members Corchado and Chaneyfield-
Jenkins abstained and Council Members Amador, Walker and

Bradley voted in favor of it.

The First Rescolution incliuded the following
properties:
Block 872: Lots 1, 4, 30, 21, 33,
34, 3%, 36, 37, 40, 41,
4z, 44, £8, 50, 51, &2,
78

54 &and 5¢& (a/k/a 6E-



Block 876:

Block 877:

Blocks B78
& B79:

Block 881l:

Block 884:

Blovk 8B87:

Green Street, 1-1% Elm
Street and 216-282
Mulberry Street);

Lots 1, 3, 4, 5, €&, 7,
8, @, 10, 11, 12, 51,
53, 56 and 57 (a/k/a 2-
1¢ Elm Street, 53~77
Walnut Street and 256-
268 Mulberry Street);

in its entirety ({(a‘k/a
62-96 Walnut Street, 1i-
3% Cottage Street, 270-
286 Mulberry Street and
623-637 McCarter
Highway) ;

in their entirety (a/k/a
2-34 Cottage Street, 66-
80 East Kinney Street,
290-320 Mulberry Street
and 593-621 McCarter
Highway) ;

in its entirety (a/k/a
1-28% Beach Street, 32-64
East Kinney Street, 295-
323 Mulberry Street and
32-56 Orchard Street);

Lots 11, 12, 13, 15, 16,
17, 18, 18, 20, 22, 24,
25, 26 and 27 (a/k/a 49-
61 East Kinney Street,
17-31 Scott Street and
327-338% Mulberry
Street}: and

in its entirety (a/k/a

63-83 East Kinney
Street, 2-18 Cliver
Street, 326-338 Mulberry
Street and 577-591

McClartey Highway).



On March &, 2003, the Planning Board held a hesaring on
the First Resolution. By letter, dated March 24, 2003,
plaintiff’'s attorney notified the City and the Planning
Board that plaintiff objected tc any determination that the
Mulberry Street Area was an area in need of redevelopment
and would appear at the next hearing on March 31, 2002.
The hearing continued on March 31, 2003, Pleintiff and its

attorney appreared and raised objections.

On May 21, 2003, City passed Resolution No. 7REE,
which rescinded the First Resclution. This Resolution
passed by a vote of 7-2. Council Member Walker did not
vote and Council Members Amador, Corchade, Chaneyfield-
Jenkins and Bradley voted in favor of it. Plaintiff claims
that the City rescinded the First Resclution because its
planning expert’'s testimony showed serious deficiencies in
his determination that the Mulberry Street Area was an area
in need of redevelcopment. Plaintiff also cleims that after
the rescission, political contributions increased twenty-

. T
five percent.”

3 Pleintiff clsims that politicsl contributions through Zpril 2008
totaled $67,47R.00.
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The City claims that it rescinded the First Resolution
because the Council Member who represented the Ward in
which the Mulberry Street Area is located wanted to meet
with his constituents whe had expressed opposition,

including plaintiff, and NRC.

Efforts To Gain The Community‘s Support For The Mulberry
Street Redevelopment Project

After the rescission of the First Resclution, NRC and
Metro Homes made known their intention to proceed with the
Mulberry Street Redevelopment Project. They invited all
Mulberry Street Area owners and occupants to a presentation
on December 15, 2003, regarding the plan for the Mulberry
Street Redevelopment Project. Mr. Monteilh appeared at the
presentation and expressed the City administration’'s
position on the project. He stated, among other things,
that the City administration would like to see the Mulberry
Street Redevelopment Project happen. In addition, several
newspaper articles appeared in the Star Ledger, which show
widespread public dissemination and general public
knowledge of the reported attitude of the City
administration’s desire to designate the Mulberry Street

Area as an ares in need of redevelopment so that it could
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move forward with the Mulberry Street Redevelopment
Project. In other words, it was no secret that the City
wanted to blight the Mulberry Street Area so that the
Mulberry Street Redevelopment Project could be accomplished

and NRC and Metro Homes would accomplish it.

The City’s Second Attempt To Declare The Mulberry Street
Area As An Area In Need 0f Redevelopment

On January 5, 2004, the City cilled & special meeting
and public hearing to discuss a new Resolution. regarding
the Mulberry Street Area. That same day, the City passed
Resolution No. 7RA, which authorized the Planning Board to
make an investigation and hold public hearings to determine
whether the same properties set forth in  the First
Rescolution, plus a portion of Rlock 873, Lot 1, should be
declared an area in need of redevelopment (the “Second
Resolution”). The Second Resclution passed by & vote of 5-
2. Council Member Bmador did not wvote, Council Members
Corchadeo, Walker and Bradley wvoted in favor, and Council

Member Chaneyfield-Jenking voted against it.

By letter, daeted May 7. 2004, plaintiffi’'s attorney

notified the City and Planning Board that plaintiff

[}
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cbjected to declaring the area in the Second Resolution as
an area in need of redevelopment and would appear at the
hearing. The hearing was held on July 19 and 22, August 5

and September 27, 2004.

The Planners’ Opinions

Plaintiff's planner, Peter Steck ("Mr. Steck”), and
the City’'s planner, David Roberts (“Mr. Roberts”), from the
firm of Schoor DePalma, Inc., agree that, to declare an

area in need of redevelopment, a municipal governing body
must find one or more of eight statutory criteria get forth
in N.J.5.A. 40A:12Aa~5(a) through (h). The criteria

mentioned by Mr. Roberts are:

a. The generality of buildings are
substandard, unsafe, unsanitary,
dilapidated, or obsclescent, or possess
any o©of such characteristics, or are so
lacking in light, air, or space, as to
be conducive to unwholesome living or
working conditions.

b. The discontinuance of the use of
buildings previously used for
commercial, manufacturing, or
industrial purposes; the abandonment of
such buildings; or the same being
allowed to fall into s0 great a state
of disrepair as to be untenantable.



ad. Areas with buildings or

improvements which, by reason of
dilapidation, obsolescence,
overcrowding, faulty arrangement or
design, lack of wventilation, light and
sanitary facilities, excessive land
coverage, deleterious land use or

obsolete layout, or any combination of
these or other factors, are detrimental
to the =safety, heslth, morals, or
welfare of the community.

€. A growing lack or total lack of
proper utilization of arezs caused by
the condition of the title, diverse
ownership ©f the real property therein
©or other conditicng, resgulting in =&
stagnant or not fully proeductive
condition of land potentially useful
and valuable for contributing te and
serving the public heslth, safety and
welfare.

h. The designation o©f the delineated
area is consistent with smart growth
planning principles adopted pursuant to
law or regulation.

The City retasined Mr. Roberts’ firm to prepare an
investigation repcrt regarding the Mulberry Street Area.
Mr. Roberts issued a preliminary Redevelopment Report on
April 21, 2004 and & revised Report on June 30, 2004, which
included comments from the City's Planning Department {the
“Roberts Report”). In cﬁmpiling the Roberts Report, Mr.

Roberts relied wupon Sanborn meps from 1882, external

[
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inspections of the properties, aerial photographs and

photographs of each Lot.

Mr. Roberts also testified at the hearing on July 19
and 22 and August 5, 2004. He clessified entire the
Mulberry Street Area as an area in need of redevelopment
under the "“other condition” provision of N.J.S.A. 40A:12A-
5(e). As to N.J.S5.A. 40AR:12A-5(a), he testified that only
four individual Lots qualified for redevelopment under this
criteria and the Mulberry Street Area as a whole did not.
As to N.J.S.A. 40A:12A-5(b), he testified that only two
individual Lots gqualified under this criteria and it did
not apply to the entire Mulberry Street Area. As to
N.J.8.A. 402:12Aa-5(d,) he testified that only twenty-four
individual Lots met this criteria and it did not gualify

the entire Mulberry Street Area as an area in need of

redevelopment. He also testified that N.J.S.A. 40A:1ZA-
5{c), (f) and {(g) do not apply to the Mulberry Street Area

and N.J.8.2. 40A:12A-5(h) did not apply if N.J.S.A.

402:12A-5(e) was not met.®

¢ Rithough Mr. Roberts zlso classified twe Lots under N.J.S.A. 40k:12h-
Sie) (Block 877, Lotes 22 and 25) and four Lots under N.J.S.E. 40Z:12A-
5id)  (Block ET7, lots 23, 24, 2% &nd 43), the City subsecuently
excluded those Lots from the Mulberry Street Eresz



Mr. Roberts admitted that he recommended that the City
declare the Mulberry Street 2Area an area in need of
redevelopment entirely under N.J.S.2A. 40A:12A-5{e)} because
they consist primarily of parking lots, storage vyards and
vacant land that exhibit “a g¢growing lack of proper
utilization resulting in a stagnant and not fully
productive condition of land” and “consumes land that could
ctherwise be available for much more productive uses .. .~
He testified that he classified any Lot where the land
vaiue exceeded the value of taxable improvements under

N.J.8.A. 4CA:12A0-5(e}.

Mr. Roberts also admitted thet the application of
N.J.S.A. 40A:12A-5(e)] is not bhassed on the condition of
title or on the diversity of ownership of the parking lots,
which are under common ownership. As to the storage vyards
and vacant lots, he admitted that he did not research their
ownership. He &lso did not investigate building permits,
building code wviclations, tax arrears, occupancy rates or
number of people employed in the Mulberry Street Area. He
also did not inspect the interiocr of any buildings, speak
to the parking lot owners or customers about the use or
occupancy of parking speces, inguire &about the revenue

generated by municipal parking texes or present any data to



support his opinion that redevelopment would increase tax

revenues generated by the existing surface parking lots.

Plaintiff's planner, NMr. teck, opined that the
Roberts Report was flawed in many respects and concluded
that there is no substantial evidence which would satisfy
any criteria for classifying the Mulberry Street Area as an

area in need cof redevelopment.

Block 872

The Mulberry Street Area includes all nineteen Lots in

Block 872. The Lots contain the following:

Lots 1

& 4: parking lot on Green
Street associated with
Lots 48, 50, 51 and 52:

Lots 30

to 36: three-story brick multi-
family regidential
buildings on Eim Street;

Lot 37: one-story building on
Mulberry Street occupied
by QXT Nightclub;

Lots 40 &:

471: mixed use buildings on

Mulberry Street with
City Café &and Popeye's
Restaurant on the first

\O
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tloor &and espartments on
the second and third
floors;

Lot 42: two-story commercial
building on Mulberry
Street occupied by the

Lawyer's Diary and
Manual;

Lot 44: two-story commercial
building on Mulberry

Street occupied by the
New Jersey Law Journal;

Lots 48, 50

51 & 52: commercial parking lots
on Mulberry Street used
for the federal
building;

Lot 54: three-story mixed use
building on Mulberry
Street with a
convenience store on the
ground flicor and

apartments above; and

Lot 56: three-story mixed use
building on Mulberry
Street with the recently
rehabilitated Caverna
Bar and Restaurant on
the ground floor and
apartments above.

Mr . Roberts classified Block 872 in need of
redevelopment under N.J.S.A. 40A:122-%5{e). He specifically
found that Lots 1, 4 and 48 through 54 are parking lots,

n & stagnent and less than fully productive

[

which are

condition for an otherwise valusble downtown property that
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could provide housing, jobs, cr goods and services

contributing to the public health, safety and welfare.

Mr. Steck stated that Mr. Roberts’ finding as to Lot
54 is inaccurate because it is noct a parking lot and
containg a three-story building with an apartment over a
convenience store that contributes to the pedestrian
activity in the area and represents & gcale that comports
with other development in the area.” He also stated that
Mr. Roberts’ ™"not fully productive” finding as to Lots 1, 4
and 48 through 52 was not linked with a “condition of
title, diverse ownership of the rezl property therein or
other conditiecns”, otherwise every bparking lot in Newark
could be automatically claimed as eligible for an area in

need of redevelopment designation.® He further stated that:

This automatic conclusion regarding any
surface parking lot in the area does
not make sense especially ecknowledging
the presence of surface parking lots in
the already “redeveloped” Gateway Uzrban
Renewal Ares and the NJPAC Renewal Area
and the lack of adeguate parking for
the federal and city buildings adjacent
to [the Mulberry Street Area].

3]
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Mr. Steck cencluded that Lots 1 and 4 are mot in need
of redevelopment because the parking lot is fenced, paved
and in good condition, & new owner vrecently purchased,
repaved and re-striped it, and it is a very active parking
facility that contributes to real estate zand parking tax
revenue to the City. Ag to Lot 48 to 52, he concluded that
they are mnot in need of redevelopment because the
commercial parking lot provides parking for the federal
buildings, it is fenced and the pavement is in. geod
condition. it was also recently purchased by a new owner
and repaved aﬁd re-striped, and it is & very active parking
facility that contributes real estate &and parking tax

revenue toc the City.

As to all other Lots in Block B7Z, Mr. Roberts found
that they contain a mixture of residential and commercial
uses which were occupied for the most part and in fair
condition &although znost,.would benefit from rehabilitation
and/or resteoration efforts. For example, as to Lots 30 to
36 {multi-family buildings), Lot 37 (QXT Nightclub
pbuilding}, Lots 40, 41, 42 (Lawyer’'s Diary building), 44
(Law Journal building) and Lot 56 (mixed use building with
epartments and Caverne Ber and Restaurant), he found thsat

they zppesr tc be ocgupied and, except for Lot 37, do not

[
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appear to exhibit conditions In the statutory <criteris
describing a redevelopment sarea. He concluded, however,
that the Planning Board could determine that they are
necessary for inclusion in the redevelopment area because
they are bounded on three sides by portions of Blocks 872,
873 and 873 that exhibit conditions of various
redevelopment criteria. As to Lots 42 and 44, he concluded
that they might poessibly serve as the anchors arocund which
an effective redevelopment plan can be formulated to
address the problems on the surrounding properties, making
the eslignment of the redevelopment area boundary_ﬁith the
rear lot line of Lects 42 and 44 an  appropriate

determination by the Planning Board.

Mr. Steck stated that Mr. Roberts made the generic
finding that all other Lots ~ would benefit from
rehabilitation and/or restoration efforts without making an
assessment on a property-to-property basis to verify the
validity o©f this finding. He also stated that this
speculation does not relate to any of the statutory
criteria for declaring &n &rea in need of redevelopment.
He further =stated thet Mr. Roberts gave no definitive
conclusion as to the need to include Lots 30 to 37, 40 to

42 znd %6 and hypothesized that Lots 42 and 44 might

1]
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possibly serve as an anchor to a future redevelopment plan.
He further stated that Mr. Roberts gives an option to the
Pilanning Board to choose whether or not to include these
Lots in the redevelopment area, which essentially is
evidence that they are nct needed for effective

redevelopment of the ares.

Mr. Steck concluded that Lots 30 to 36 should not be
included in the redevelopment area because the buildings
exhibit no significant signs of deterioration and are
sound, they are part of an abutting residential
neighborhood, their removal will compromise the integrity
of that neighborhood, which is outside the Mulberry Street
Area, and they are not needed for redevelopment of the
properties within the Mulberry Street Area. As to Lots 40
and 41, hne concluded that they should not be included
because the buildings exhibit nc significant signs of
deterioration, and they contribute to an active pedestrian
environment and have & positive influence in the area. As
to Lots 4Z and 44, he concluded that they should not be
included because the buildings exhibit no significant sign
of detericration and the speculation that they may be

justificetion for the depth of a future redevelopment



project does not comport with the statutory criteria for an

area in need of redevelopment.

As toe Lot 54 (three-story mixed-use building occupied
by & convenience store and apartments} and Lot 56 (three-
story mixed wuse Dbuilding occupied Céverna Bar and
Restaurant and apartments), Mr. Roberts concluded that they
were two relatively small Lots that could be incorporated
to create a parcel of land of sufficient size (one acre)
and dimension (196 feet on Mulberry Street and 202 feet on
Green Street) to enable an orderly arrangement of new land
uses at this “gateway’ corner and, thus, were necessary for

the effective redevelopment of the area.

Mr. Steck stated that this conclusion has no basis in
planning and runs counter to the myriad of smaller
redevelopment areas, which have already been designated by
the City. He also stated that it appeered that this
concliugion is biased by the release of a specific plan for
the area {(the Mulberry Street Redevelopment Project)
developed by & privaete developer (NRC) and already promoted
by the City. He further stated that Mr. Roberts calls

these Lots & “gateway” parcel without making & reference to

[N
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what the T“gateway®” leads to o©or what relevance this

statement has to the statutory criteria.

Mr. Steck concluded that Lot 54 is not in need of
xedevelopmenﬁ because the building exhibits no significant
deterioration, contributes to the pedestrian activity in
the area and represents & scale that comports with other
development in the area. As to Lot 56, he concluded that
it is neot in need of redevelopment becsuse improvements
were made to the exterior and interior of the building,
renovation is currently proceeding, the building exhibkits
no significant sign of deterioration and it represents a

scale that comports with other develcpment in the area.

Bicock 873

The ity Hall Complex is located on Block 873, Lot t.
The Mulberry Street Area includes only that portion of Lot
1 containing & perking lot for municipal employees and a
small two-story industrial building used by the Department
of Public Works as a cerpentry shop. Mr. Roberts
classified Lot 1 in need of redevelopment under N.J.S$.4.

408:12A~5 (e) because the industrial building is



underutilized and portions of it appeared to be in

substandard condition.

Mr. Steck stated that Mr. Roberts failed to recognize
that the City Hall building located on Lot 1 has historic
significance, He concluded that it is not in not in need
of redevelopment because it exhibits no significant
evidence of deterioration, the industrial building is
occupied by the Department cof Public Works and appears
structurally sound, but in need of rehabilitation, the
parking lot is fenced, in good condition and actively used,
the building area is actively used and the Lot is not
needeéd for the development of lands on the east side of

Mulberry Street.

B}ock 876

The Mulberry Street Arez includes all fourteen Lotsg in

Block B76. The Lots contain the following:

.ot 1: two-story mixed use
masonyy building on
Mulberry Street occupied
by Colonial Restaurant
and & photo store on the

ground floor and
epertments above;

2%
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Lots 3,

Lot 6«

Lot 7:

Lot 8:

Lot

w

Lots 10
& 13:

Lot 12Z:

Lots 51
& 53

Lot %é&:

Lot 57:

gravel lots on Mulberry
Street; '

cpen shell of & former
one-story brick
commercial building on
Mulberry Street;

four-story building on
Mulberry Street occupied
by James Park Healthcare
on the ground flcoor and
apartments above;

three-story multi-family
residential building on
Elm Street;

parking lot on Elm
Street;

twe-story wood-frame
multi-family residential
buildings on Elm Street;

three-story wood-frame
multi-femily residential
building on Elm Street;

three-story brick multi-
family apertment
puilding on Walnut
Street with fenced and
paved parking lot;

one-story masonry
commercial building on
Walnut Street; and

parking area on Walnut
Street nmext to Lot 1.



Mr. Roberts classified Block 876 in need of
redevelopment under N.J.8.A2. 40A:128-5 (e} . He also
classified Lot 1 (mixed-use building occupied by Colonial
Restaurant and apartments) in need of redevelopment under
N.J.8.A. 40A:122-%5(a}) beczuse the building shows signs of
deterioration with <cracks in the walls and spalling
concrete, and there were substandard conditions in the
parking area next to it (Lot 57}, such as storage of two
possibly disabled trucks, & deteriorating fence and trash

and debris, which are deleterious land use.

Mr. Steck stated that Mr. Roberts made no attempt to
link the alleged defects in the building with public
health, safety and welfare. He concluded that Lot 1 is not
in need of redevelopment because although the building has
several cracks in the exteriocor facade, there was no
intericr inspection showing that such items are more than
cosmetic. As to Lot 57, he concluded that the two trucks
located on it are licensed and there is no evidence that

they are disabled.

As to Lots 32, 4 and & {gravel lotsg}, Mr. Roberts slso
classified them in need of redevelopment wunder N.J.S.2.

40A:12A8-5(C) because they &#re underutilized with no taxable

1%
o



improvements, may nhave once been used for a parking lot for
QET HNightclub, and the fence around them is in a
deteriorated condition and draped with & tarp, which

presents a deleterious land use.

Mr. Steck concluded that Lots 3, 4 and 5 are not in
need of redevelopment because they continue to be actively
used for parking by QXT Nightclub, &and the fence is
structurally scund and not deteriorated, as Mr. Roberis

alleged.

As to Lot 6 ({(open shell of a former commercial
building}, Mr. Roberts also classified it in need of
redevelopment under N.J.5.A. 40A:15A-5(a) and (b} Dbecauge

the building is untenantable in its current condition.

Mr. Steck concluded that Lot 6 is not in need of
redevelopment because the Beard of Adjustment recently
granted & variance for & mixed-uge development of that Lot
congisting of & restaurant on the first floor and four

apartments above.

As to Lot 7 (mixed-use building occupled by James Park

Healthcare and apartments) Enc Lot g {three-story

L
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residential building)}, Mr. Roberts concluded that, although
they were exceptions, their inclusion in the redevelopment
area will create & more viable redevelopment parcel by
completing the parcel’'s corner frontage. He later alsoc
clasgified Lot 7 in need of redevelopment under N.J.S.A.

40A:12A-5(4).

Mr. BSteck concluded that Lot 7 is not in need of
redevelopment because the building was recently renovated
and exhibits no significant signs of detericration, James
Park Healthcare occupies the first floor and Mr. Rcberts’
use of the template of a parking deck to determine whether
land is needed for effective zredevelopment is an unfounded
basis for determining compliance with the statute. As to
Lot €, he concluded that it is not in need cof redevelopment
because the building exhibits no significant sign of
deterioration, was painted since March 2003 and Mr.
Roberts’ use of the template of & parking deck to determine
whether land is needed for effective redevelopment is an
unfounded beasis for determining compliance with the

gstatute.

As to Lot S (parking lot), Mr. Roberts alsc classified

it in need of redevelopment under N.J.S5.&. 40A:1ZE-51{d).

{2l
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Mr. Steck opined that Lot 9 is not in need of redevelopment
because new fencing material was installed since MNarch
2003, the commercial building on Lot 56 is served by it and

the building is currently being rencvated for a new tenant.

Mr. Roberts found that the residential buildings on
Lote 10, 121, and 12 were in fair to good condition, Lots 51
and 53 contained & wmore modern garden épartment style
building with accessory surface parking, both of which
appear to be in good condition, the buildings on all of
these Lots appeared to be fully occupled and properliy
utilized and the Lots are not in need of redevelopment
under any statutory criteria. He concluded, however, that
the Planning Beoard may determine that exclusion o©f these
Lots would result in an irregular redevelopment area that
would make effective redevelopment planning much more
difficult. He based his determinatien on the following

example:

For example, the ability to incorporate
structured parking sclutions 1into the
redevelopment plan to address the
existing land consumption by surface

parking lots and TG support
substantially more wvalusble mixed-use
development would be restricted. The

section of Block 874 that meets the

LhE
criteria (182 feet zlong Mulberry

ta}
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Street by 150 feet deep) is barely
large enough to accommodate even =2
minimum sized parking structure (180

feet by 12¢ feet), mach less a
structure that 1is large enough to
incorporate desirable retail or

residential space (& minimum £footprint
of 280 feet by 180 feet is reguired).

Mr. Steck concluded that Lot 10, 11, 12 are not in
need of redevelcopment because the buildings exhikit no
gignificant signs of deterioration and Mr. Rokerts’ use of
the template of a2 parking deck to determine whether land is
needed for effective redevelopment is an unfounded basis
for determining compliance with the redevelopment statute
where the buildings do not in themselves qualify as being
blighted. 2As toc Lots 51 and 53, he concluded that they are
not in need of redevelopment because the apartment btuilding
and parking area exhibit no gignificant signs of
deterioration. Mr. Steck also concluded that the opticon
given the Planning Board whether or not to include these
Lots supports the conclusicon that they aﬁe not needed for

effective redevelopment of the area.

As to Lot 56 (one-story commercial building), Mr.
Rcberts classified it in need of redevelopment under

N.J.E.A. 402:128-5{e)  because the building hed an

11}
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undetermined occupancy with minimal taxable improvements
and inadeqguate perking and loading facilities, a -garage
door at the rear of the puilding is accessed through a
paved lot on Elm Street thét constitutes an intrusion inte
& residential block-front, there were no signs on the front
of the building to indicate its current use, and the

windows and doors were shuttered.

Mr. Steck concliuded that Lot 56 1is not in need of
redevelopment because the builaing has been occupied since
2003 by the Little Gospel Theater, it shows no signs of
detericration and Mr, Roberts failed to note the recent
rencovations to the intericr and exterior of the building,

which were made to accommodate the new tenant.
Block 877
The Mulberyy Street Ares Includes only seventeen of

the thirty Lots in Block 877.7 The Lots contain the

following:

]

In & Resolution, deted November 3, 2004, the ity excluded Lots 15,
17, 1%, 21, 23, 24, 22, 26, 41, 44, 45, &7 anc 48.

WRC hed &n egreement or opiion to purchese nine Lots in Block 87
{(Lote 1 to 9.

-3
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Lots 1 to

10: parking lots on Mulberry
Streetl;
Lot 11: three-story multi-family

residential building on
Walnut Street;

Lot 12: two-story Masonry
building on Walnut
Street with apartments
over the Universal
Church and Kingdom of
God;

Lot 13: parking lot on Walnut
Street;

Lots 45 &

50: three-story wood-frame

multi-family residential
building on Lot 50

Cottage Street with
fenced parking arxea on
Lot 49;

Lot 52: three~story brick multi-
family residential
building on Cottage

Street; and
Lot 53: two-family wood frame

residential building con
Cottage Street.

Mr. Roberts classified Block 877 in need of
redevelopment under N.J.S.A. 40A:12A-5{(e). As to Lots 1 to
-10, he c¢lassified them in need c¢f redevelopment under
N.J.5.A. 40R:122-%(e) because they are parking lotg whose

uge constitutes & gross under-utilization of this

48]
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relatively large and strategically located parcel {one-half
acre) that could contribute significant housing, employment

or service opportunities to the area.

Mr. Steck stated that Mr. Rcberts made nc reference to
occupancy levels or other indices of parking activity for
Lots 1 to 10, and it appears that, regardless of the
intensity of use, all surface parking lots in the Mulberry
Street Area are eligible for classification under N.J.S.A.
40A:12A-5{e). He concluded these Lots are not in need of
redevelopment becazuse they are actively used andé well-
maintained parking lots that provide needed parking for the
federal building and contribute resl estate and parking tax

revenue toc the City.

Mr. Roberts gave no specific conclusion in the Roberts
Report as to Lots 11 (residential rvilding}, Lot 12
(occupied by the Universal Church and ¥Kingdom of Good and
apartments) and Lot 13 (parking lot}. Mr. Steck concluded
that Lots 11, 12 and 13 are not in need of redevelopment
because the building on Lot 11 exhibits nc significant
signs of deterioration and represents sound heousing that
reinforces other sound housing on Wealnut Street outside the

Mulberry Street Ares, the building on Lot 12 exhibits no



significant signs of deterioration and is sound and of the
same scale ag nearby socund residential buildings and the
parking lot on Lot 13 is well maintzined and contributes

open space to the neighboring properties.

As to Lot 49 (fenced parking area for Lot 50}, Mr.
Roberts <classified 1t in need of redevelopment under
N.J.S.A., 40A:12A-5(d) because it 1s & paved storage yard
with a pile of debris in the rear, which is a deleterious

condition.

Mr. Steck concluded that Lot 4% is not in need of
redevelopment because there was only a small pile of
building materials on it that does not appear to result in

any deleterious condition.

As to Lots 506, 52 and 53 (two- and three-story
residential buildings), Mr. Roberts found that the
buildings are in fair to good conditicn, appear to be fully
cccupied and properly utilized end deo not meet  any
redevelopment criteria. He concluded, however, that the
Planning Board mey decide to include them in  the
redevelopment area because: (1) they are bounded on three

sides by portions of Blocks E877 end E£872 that exhibit

Lk
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conditions of varicus redevelopment criteria; and {2) their
exclusion would result in an irregular redevelopment are
that woulé make effective redevelopment planning much more

difficult.®

Mr. Steck stated that the fact that the Planning Board
was given the option to include L.ots 50, 52 and 53 supports
the ceonclusion that they are not needed for redevelopment.
He also stated that the test used by MNr. Réberts that
exclusion would make effective redevelopment planning more
difficult is different from the statutory reqguirements in
the Local Redevelopment &and Housing Law, which requires
that properties be “found necessary with or without a
change in their condition, for the effective redevelopmeﬁt
of the srea of which they are a part.” He concluded that
Lot 50 is not in need of redevelopment because the building
exhibits no significant signs of detericration and it is
- extremely well-maintained and Lots 52 &and 53 are not in
need of redevelopment because the buildings exhibit no
signs o©f deterioration and represent sound housing that

reinforces other sound housing on Cottsge Street.

£ Mr. Roberts guslified Lot 49 for redevelopment under N.J.S.A.

G0R:12E-51{<¢). However, this Lot is & parking lot for Lot 50.

(a)
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Blocks 878 & 879

The Mulberry Street Area includes all thirty-one Lots

in Block 878.° The Lots contain the following:

Lots 1 to
3, 5 & 4%
to 51

Lot 7:

Lot 9:

Lot 10:

Lots 12
to 15:

Lots 17 &
18:

Lots 18
& 21:

e

NRC heé &n &gre
i to 2,

Rlock B7& (Lots

ement or option to purchs

parking lots on Mulberry Street;

storage vyerd on Mulberry

Street for brickwork
contractor;
two-story commercial

building on Mulberry
Street occupied by a
coffee distributor;

three-story vacant mixed
use building on Mulberry
Street with residential
space over  the first
floor commercial space;

storage yards and sheds
on Cottage Street for
Classic Construction:

contractory storage  yard
on Cottage Street;

storage vard on Lot 19
with three-story Drick
multi-family residential
puilding on Lot 21
Cottage Street;

e thirteen of the Lots in
1

P
5, 017, i€, and £% teo &51).

[
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Lot 23: storage vyard and garage
on Cottage Street;

Lot 25: two-story wood-frame
multi-family residentisal
building on Cottage
Street;

Lots 27

to 25: gas station on Cottage
Street and McCarter
Highway:

Lots 40,

43 & 44: one-story masonry
commercial building on
MclCarter Highway
occupied by a truck/auto
parts shop with
associated parking 1ot;
and

Lot 53: two-story vacant

industrial building on
McCarter Highway with
open storage yard to the
ileft.

The Mulberry Street Area includes all fifteen Lots in

Block 879.'% The Lots contain the following:

Lots 1 to

4 & 10: parking lots on Mulberry
znd E. Xinney Streets
used for inventory of
Enterprise Rent-a-Car;

an sgreement or optiorn to purchese five Lots in Block 87&
}



Lots 8, 13,

15, 17 &

part of 10: commercial parking lots
on Mulberry Street used
in conjunction with
property in Block 878;

Lots 19

to 23: one-story commercial

building on McCarter
Highway cccupied by
Market Body Works; and

Lots 30 to

32: parking area on McCarter
Highway and E. Kinney
Street used in

combination with Lots 8,
13, 1%, 17 and part of
10.

Mr. Rcoberts classified Blocks 878 and 879 in need of
recevelopment under N.J.S.A. 40A:12A-5{e). He found that
Blocks B78 and 879 are connected and have overlapping land
uses and ownership and the Lots in those BRlocks are
predominately used as parking lots (Block 878, Lots 1 to 3,
5 and 45 to 51; Block 879, Lotz 1 to 4, &, 10, 13, 15, 17,
and 30 to 32) and storage yards {(Block 878, Lots 7, 12 to
1% and 23). He concluded that the Lots had minimal or no
taxable improvements and in a stagnant and less than fully
productive condition for &an otherwise valuable downtowz

property that could provide housing, Jjobs, or goods and



services contributing to the public health, safety and

welfare.

Mr. Roberts also classified Block 878, Lots 7, 12 to
19 and 23 (storage vyards) in need of redevelopment under
N.J5.8.A. 40Aa:122-5{d) and Block £78, Lot 10 ({three-story
mixed-uge building) in need of redevelopment under N.J.S5.A.
40A:1238-5(a) and (d} because the building was vacant and in
a substendard condition with rotted window frames, boarded
windows, rotted cornice and severely deteriorated sidewalk
and & large tarp could be seen on the roef indicating

possible damage to it.

Mr. Steck concluded that Block 878, Lot 16 is not in
need of redevelopment because the building is secured and
structurally sound and some rehabilitation work started but

ceased pending the outcome of the present cacse.

As to Block 878, Lot B3 (two-story industrial
building), Mr. Roberts also c¢lassified it in need of
redevelopment under N.J.S.A. 40A:1ZA-5{a}, {b} and (d)
because the building was vacant &and in & substandard
condition with signs of deterioretion including cracks in

the walls, =palling concrete &nd crumbling foundation and

ot
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there was an open storage yard to the left of the building

that contained some type of mechanical components.

Mr. Steck concluded that Block 878, Lot 53 is not in
need of redevelopment because, as Mr. Roberts failed to
note, the building is structurally sound and two floocrs are
currently Deing rented and occupied by a photographic
studio. He found thet there is no credible evidence that
the cited deficiencies are any more than cosmetic and the
alleged possible widening of McCarter Highway has no
bearing on the application of criteria for its designation

as an area in need of redevelopment.

As to Block 878, Lots 21 ({three-story residential
building) (and the storage lot on Lot 19) and 25 (two-story
residential building), Mr. Roberts found that the buildings
must be considered marginal in light of the fact that the
remzinder of the Lots on Cottage Street are storage vyards.
He classified Lots 1¢ and 25 in need of redevelopment under
N.J.5.A. 40A:1ZA-5(e}, but =&also classified Lot 19 under

N.J.S.A. 40A:12a-5(d).

Mr. Steck stated that Mr. Rcoberts failed to explain

how the fact that the buildings on Bleck B78, Lots 21 and



25 may be “merginal’ fits with the criteria in N.J.S5.A.
40A:12A-5{e). He concluded that Lot 19 is not in need of
redevelopment because there is new fencing material -since
March 2003, the storage yard is orderly, and Lots 21 and 25
are not in need of redevelopment because the buildings

exhibit no significant signs of deterioration.

As té Block 878, Lots 27 to 29 ({gas station), Mr.,
Roberts also classified them in need of redevelopment under
N.J.S.A. 40R:122-5(d8) because the gas station was closed
for at least a year and this would indicate discontinued

use.

Mr..Steck concluded that Block 878, Lots 27 to 29 are
not in need of redevelopment because, as Mr. Roberts fails
to note, the gas station was operational in 2003, it is
under contract to be sold and is to be reopened as & (gas

station.

2e to Block 878, Lots 40, 43 and 44 (commercial
building occupied by truck/auto parts shop) and Block 879,
Lots 1% to 22 {occupied by Market Boay Works), Mr. Rcoberts
concluded thet given their strategic frontage on waarter

Highway, their inclusion in  the redevelopment area is



necessary to the effective redevelopment of the area. He
also concluded that all Lots in Blocks 878 and 879 that
have frontage on McCarter Highway are expected to be
impacted by the future widening of McCarter Highway by the

NJDOT.

Mr. EBteck concluded that Bilock 878, Lots 40, 43 and 44
axe'cited as needed for effective redevelopment of the area
despite Mr. Roberts’ claim that they may be needed for the
future widening of McCarter Highway. In a&addition, Mr.
Roberts does not mention the 280 foot by 180 foot land
areas or other rationales for why these properties are
needed for effective redevelopment of the area. Mr. Steck
also concluded that Block 878, Lots 40, 43 and 44 are not
in need of redevelopment because the buildings exhibit no
significant signs of deterioration and the slleged widening
of McCerter Highway has no bearing on the &application of
criteria for their designation as an area in need of
redevelopment. As to Block 879, Lots 1% to 23, he
concluded that they are not in need of redevelopment
because the exterior of the building was vrecently
rencvated, the frontage on McCarter Highway does not
Justify incliusion in the redevelopment &rea &nd the

potentia acguisition for highweyv widening purpcses does
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not respond to the statutory findings for declaring an area

in need of redevelopment.

The Mulberry Street Ares

Lots in Block 881.%

Block 881

includes

all thirty-three

The Lots contain the following:

Lots 1, 2

to 6, 15, 16,

18, 19, 21,

23, 25, 26,

36, 37, 39,

40, 42, B3

to B5, 57,

58, 61 & 62: parking lots on Orchard,
Beech and Mulberry
Streets;

Lots 28

to 30: vacant lots on Mulberry .
Street owned by the
City;

Lot 32 &

33: two-story wood-Irame
residential building on
Lot 32 on E. Kinney
Street with adjacent
parking area on Lot 33;

Lots 34

& 3%5: three-story brick
residential building on
Lot 2t on  E. Kinney

T NRC hed &n acreement o©or option ic purchase seven of the Lots in
Biock BS! {Lots €&, 1%, 16, 18, 1%, Z1 &nc 23}

4€



Street with parking lot
and yard on Lot 34; and

Lot 38: three-story residential
building; on E. RKinney
Street;

Mr. Reberts concluded that, with the exception of Lots
32 and 33, 34 and 35 and 38, Block 881 is completely
covered by parking lots and vacant lots and the taxable
improvements on the entire Block account for only eleven
percent of 1ts entire assessed value. He, therefore,
classified Block 881 in need of redevelopment under
N.J.S.a. 402:122a-5(e) due to its Ilong-term stagnant and

unproductive condition.

Mr. Steck stated that that Mr. Roberts failed to note
t+hat the only unused Lots in Block 881 are those owned by
the City (Lots 28 to 30), which the Uity has declined to
offer for =uction cr sale. He concluded that the parking
Jots on Lots 1 to 26, 36, 37 and 39 to 62 are not in need
of redevelopment because they are fenced, commercial
surface parking lots that are actively used for parking
associated with the federal bullding and contribute real
estate tax and perking tax revenues o the City. As to

Lots 32 andé 33 {two-story residential bulliding and adjecent



parking 1lot), he concluded that they are not in need of
redevelopment because the building exhibits no significant
signs of deterioration and was recently resided. Ag to
Lots 34 and 235 {three-story residential building with
parking lot and yard), he opined that they are not in need
of redevelopment because the building exhibits no
significant sign of deterjoration and was recently
repainted. As to Lot 38 (three-story residential
building), he concluded that it is not in need of
redevelopment because the building exhibits no significant

signs of deterioration.

Block 8B4

The Mulberry Street Area includes only thirteen of the

fourteen Lots in Block 884.°7 The Lots contain the
following:
Lot 12: three-story brick multi-
family residential
building on E. Kinney
Street;
Lots 13
& 15: cne-story commercial
gerage on E. Kinney

3 he City excluded Lot 11 in the Rescluticn, detec November 3, 2004.

4&



Street occupied by a
construction Ccompany;

Lot 16: three-story mixed-use
buiiding on Mulberry
Street with Criado

Liguor and Grocery Store
onn the ground floor and
apartments above:

Let 17: one-story masonry
building on Mulberry
Street occupied by =&

Laundromat:

Lot 18: vacant lot on Mulberry
Street owned by the
City;

Lot 19: one-story masonry

commercial building on
Mulberry Street occupied
by Ambisnce Night Club;

and
Lots 20
to 27: vacant dirt lots on
Scott  Street owned by
the City.
Mr. Roberts classified Block 884 in need of
redevelopment under N.J.5.A. 40A:122-5 (&) because it

represents a mixture of wvacant land, residential properties
and small retall and commercial uses that lack cohesion.

He also clessified Lots 13 &nd 15 (one-story commercial

garage}, in need of redevelopment under N.J.S.A. 402:12A-
5{d) because the garage, which is  occupied by a

construction company, represents &an obsolete and faulty



arrangement and design by virtue of its one hundred percent
coverage of the Lots, proximity to residential uses and
lack of parking and loading facilities and they would be =&
detriment to a new residential construction on the Block.
He noted that the Ilovading bays open onto the sidewalk
making it likely that trucks would bleck the sidewalk when

loading and unloading.

Mr. Steck stated that Mr. Roberts failed to note that
parking and loading on Lots 13 and 15 are done inside the
building accessed by an overhead door. He concluded that
these Lots are not in need of redevelopment because the
building was recently renovated and exhibits no significant

gsigne of deterioration.

As to Lot 16 (three-story mixed-use building), Lot 17
{one-story building occupied by & Laundromat) and Lot 19
(one~story commercial building occupied by Ambiance Night
Club}, Mr. Roberts concluded that their addition into the
redevelopment &rea would simultaneocusly square off and
increase the Mulberry Street frontage of the larger parcel

allowing for a more effective redevelopment project.



Mr. Steck concluded Lots 16,

17 and 19 are not in need

of redevelopment because the extericr of the building on

Lot 16 was recently zrenovated and the buildings on Lot 18,

17 and 19 exhibit no significant signs of deterioration.

887.

Block 887

The Mulberry Street Area includes zll six Lot in Block

The Lots contain the feollowing:

Lot 1:

Lot &:

Lot 23:

Lot 34

two-story

residential

building on E. Kinney
Street;

one-story commercial
pbuilding on E. ZRinney
Street occupied by
Enterprise Rent-a-Car

and Market Body Works;

vacant lot on E. Xinney

Street

adjacent to

loading area for Miller
Menufacturing puilding
facing Oliver Street and
three-story industrial
and office building on

McCarter

Highway and

Oliver Street occupied

by NRC,
and B.J.W

F.W. Consulting
. Development

vacant lot on Ciliver and
Mulberry Streets; and



Lots 35

& 36: three-story brick
residential Dbuilding on
Mulberry and E. Kinney
Streets with the two
upper floors containing
apartments.

Mr. QRoberts classified Block 887 in need of
redevelopment under N.J.S.A. 40A:12A-5(e). He found that
Lot 6 {one-story commercial building occupied by Enterprise
Rent-a-Car and Market Body Works) appeared to be occupied,
active and in g¢good condition and Lot 1 {two-story
regsidential building), Lots 3% and 38 {(three-story
residential building) are fully or mostly occupied and do
not otherwise gqualify individually under any statutory
criteris. He concliuded, howéver, that these Lots are
separated by a portion of Lot 23 that creates a void and
that this gap prevents the development of & cohesive
neighborheood with the re#t of Blocks 8B7, €81 and 884. As
such, he recommended that they be included in the
redevelopment &area to enable the effective redevelopment of
the area as a whole. He alsc concluded that Lots & and 23
eare expected to be impacted by the future widening of
McCarter Highway, which should be factored into any

‘redevelopment planning for the Mulberry Street Area.

in
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As to Lots 23 ({(vacant lot and industrial and office
building occupied by NRC, F.W. Consulting and B.J.W.
Development) and Lot 34 (vacant lot), Mr. Roberts found
that they are under common ownership, but a portion of Iot
23 fronting on E. Kinney Street contains a deteriorating
industrial building with peeling peint and rotted cornice
and a portion containing a three-story industrial building
is partially wvacant but undergoing renovations for what
appears to be office and small commercial uses. He also
found that Lot 34 is kept relatively free of debris. He
concluded, however, that the overall condition of Lot 23
combined with Lot 34 contributes to the overall economic
stagnation of the Mulberry Street Area caused by & not
fully productive wuse of land otherwise valuable for
contributing to jobs and tax revenues to the City. He also
classified Lots 23 and 34 in need of redevelopment under
N.J.S.A. 4CA:1ZA-5{e) and Lot 23 under N.J.S.A. 40A:12A-

5¢d}).

Mr. Steck conciuded that Block 887 is not in need of
redevelopment because the building on Lot 1 exhibits no
significant signs o©of deterioration &nd was recently
repainted; the building on Lot ¢ ex}:ibits no significant

signs of detericration, the exterior  was recently

ir
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renovated, and the potential for widening McCarter Highway
is not a relevant factor in determining whether it
qualifies as in need of redevelopment; the building on Lot
23 was renovated with new windows and intericr
modifications not acknowledged by Mr. Roberts; Lot 34 is
fenced with occasional parking and wuse by Miller
Manufacturing: and Lots 35 and 36 exhibits no significant
signs of deterioration, and the storefront windows were

minimized to convert to residential use.

The City’s Admissions

With respect to Mr. Roberts’ findings, the City

admitted that he:

1. alleged that of the one hundred
and sixty-six Lots, fifty-four {or
gpproximately thirty-three percent
of the WMulberry Street Area) do
not qualify as in need of
redevelopment under any of the
statutory criteria set forth in
N.J.S.A. 40A:12A-5;

did not analyze whether there were
any code violstions issued against
properties or property OWNners
within the Mulberry Street Area:
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did not 7research the scope or
extent o©f wvariance appliications



10.

12.

occurring within the Mulberry
Street Ares;

d4id not investigate the scope oOr
extent of private market real
estate transactions occurring
within the Mulberry Street Area;

did not inguire into the parking
needs for the federasl oy municipal
buildings adjacent to the Mulberry
Street Ares;

did not determine whether parking
lots were permitted by the zoning
ordinance;

did not examine whether variances
were granted for parking lets in
the Mulberry Street Ares;

did not incquire whether 1t was
feasiple for the City to build a
strucrured parking lot within the
Mulberry Street Ares;

testified that current uses within
the Mulberyy Streset Area Iled to
greater crime, but he did not
investigate the scope or extent of
criminal complaints occourring
within the Mulberry Street Ares;

did not interview property OWNIErs
in the Mulberry Street aAres;

did not determine the scope and
extent of code violations, if any,
within the Mulberry Street Area;
and

did not examine title to
properties within the Mulberry
Street Ares.

i
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The City also admitted that:

1. there is mnot & diversity of
ownership with regard to the large
surface parking lots within the
Mulberry Street Area;

2. Mr. Lenter has an interest in
parking lots within the Mulberry
Street Area:

3. large surface parking lots
represent greater that fifty
percent of the Mulberry Street
Ares;

4. seventy percent of Block 887 is
owned by one entity:

5. Block 873, Lot 1 is owned by the
City;

6. the Planning Board removed Block
877, Lots 23, 24, 2% and 41 from
the Mulberry Street Area because
they did not meet the statutory

criteria;
7. the Roberts’ Report and Mr.
Roberts’ testimony primarily

relied on N.J.S8.A. 40A:12A-%{e} in
concliuding that the Mulberry
Street Area was in need of
redevelopment; and

8. Block 887, Lot 23 is improved with
& building occcupied by NRC.



The City’'s Declaration That The Mulberry Street Area Is An

Oon  October

Resolution recommending to the City that

Area In Need Of Redevelopment

14,

2004, the Planning

Board passed a

it declare the

Mulberry Street Area as an area in need of redevelopment as

follows:

Block

Block

Block

Block

Block
Block
Block

Block

Block

872:

873:

876:

877

878:

87%:

881

884

887:

Lots 1, 4, 30, 31, 33,
34, 3%, 36, 37, 40, 41,
42, 44, 48, 50, 51, 5BZ,
54 and 56;

eastern porticn o©of Lot
1;

lLotg 1, 3, 4, 5, 6, 7,
g, ©, 10, 11, 1z, 51, 56
and 57;

in its entirety, except
Lots 15, 17, 189, 21, 23,
24, 25, 26, 41, 44, 45,
47 and 48;

in its entirety;

in its entirety;

in its entirety;

in its entirety, except
Lot 11; and

in its entirety.



The Planning Board determined that & substantial
portion, if not all, of the Mulberry Street Area qualifies
as an &area in need of redevelopment ‘primarily and

specifically under N.J.S.A. 40A:12A-5(e)".

On November 3, 2004, the ity passed Resolution No.
7RR, which adopted the Planning‘ﬁoard’s determination that
the Mulberry Street Area is an area in need of
redevel opment fprimarily and specificalily under N.J.S.A.

40R:12A-5(e) " because, inter alis, it:

[is] stagnant and currently exists in a
less than fully productive condition
for properties closely located to the
downtown center of the City of Newark,
which properties could provide
increased housing, Jjobs, goods and
services that would contribute to the
public health, safety and welfare of
the City of Newark.

The City &lso adopted the Planning Board’s determination

that:

{The Mulberry Street Areal] is not fully
productive, failing tc contribute to
the revitaligzetion of the City of
Newark by virtue of & failure to
promote economic growth, protect the
environment, provide public facilities,
provide mesninaful Jjob opportunities



and gencrate sufficient tax revenue for
the City of DNewark and does not
adegquately support the adjacent uses of
the downtown ares of the City of
Newark.

The Final Resolution passed by a2 vote of 5-3. Council
Members Corchado, Walker and Bradley voted in favor and
Council Members Amador and Chaneyfield-Jenking voted

against it.

DISCUSSION AND CONCLUSION

The court agrees that the City should be entitled to
utilize the tools of redevelopment to allow it to once
again teke its place as the State’'s most important and.
prominent City. However, it cannot do s¢ in the manner in
which 1t has done here. A unanimous New Jersey Supreme

Court recently held in Gallenthin Realty Development, Inc.

v. Borough of Paulshoro, N.,.J. {2007}, that the

constitutional requirement of blight is not met where the

sole basis for the redevelopment is that the property is

*not fully productive”. Slip Op. at 3, The Supreme Court
carved out no exceptions to this holding. Thus, regardless

of whether the property is located in a small municipality,

such as Paulsboro, or a large municipslity, such as Newark,
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or whether it is wvacant or unimproved or & parking lot,
gravel lot or storage yard, & municipality cannot take
property for redevelopment solely under N.J.S.A. 40A:12A-
5 (e} merely because it believes that the land is not fully
productive and can be used for something more beneficial to

the general welfare. Slip Op. at Z9.

The evidence in the present case shows clearly that
the City declared &ll of the Blocks in the Mulberry Street
Area in need of redevelopment under N.J.S.A. 40A:12A-S{e)
besed upon Mr. Roberts' finding that majority of the area,
{consisting of parking lots, vacant lots and storage yardé)
is not properly utilized and fully productive and can be
put to better use. In fact, Mr. Roberts classified all of
Blocks 872, 873, 872 and B84 in need of redevelopment
solely un&er N.J.S.A. 40A:122-S(e). 0f the fourteen Lots
in Block 876, he only classified seven under other
criteria; of the thirty-one Lots in Block 878, he only
classified fourteen under other c¢riteria; and of the
fourteen Lotse in Rlock 884, he only classified two wunder
other criterisa. However, as he admitted, the Mulberry

Street Arez is not classified a&as an aree in need of

redevelopment under any of these other criteria.

8
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It is clear that Mr. Roberts’ secondary classification
of a small number o©f individual Lots under criteria other
than N.J.S5.A. 40A:12A-5(e) does not and cannot support a
finding that the entire Mulberry Street Area i1s an area in
need of redevelopment under those criteria. The court
finds, therefore, that the City declared the entire
Mulberry Street Area &s an area in need of redevelopment
sclely wunder N.J.S8.A. 40A:122-5(e) because 1t is not
properly utilized ‘and fulily productive. Under  the
Gallenthin holding, this declaration does not meet the
constitutionsal regquirement of blight and must be

invalidated and set aside.

N.J.5.A. 40A:12A-5{(e} alsc applies only ito property

that has Dbecome stagnant and unproductive because of

defects in  title, diversity of ownership or other
conditions of the same kind. €lip Op. at 37, 42. “The

phrase ‘other conditions’ is not & universal catch-all that
refers to any eventuality. Rather, it refers to
clrcumstances of the same or like piece as conditions of

title or diverse ownership.” Slip Op. at 30, 37.

The evidence in the present case shows that the City's

declaration <f the Mulberry Strset Ares &s an areas in need



of redevelopment under N.J.S.2A. 40A:122-5(e) is not based
upon defects in title. The declaration also is not based
upon defects in the diversity of ownership of the parking
lots because they are under common ownership. As to all
other properties, there is no evidence of their ownership.
Thus, there is no evidence that they have a defect in the
diversity of ownership. As such, N.J.S5.A. 40A:122-5(e)
does not apply to any of the Mulberry Street Area because
there are no issues of title, diversity of ownership or
other conditicns of the same kind. N.J.8.A. 40A:122-5(h)
also does not apply because Mr. Rcberts admitted that it

only eapplies if N.J.S.A. 40A:12A-5(e) applied.

Furthermore, although non-blighted parcels may be
included in a redevelopment plan, there must be evidence
that they are necessary for rehabilitation of a larger
blighted area. Slip Op. at 3%. 1In the present case, there
is ne evidence that the Mulberry Street Ares is connected
to & larger blighted area or that any of the Blocks are

necessary for rehabilitation of & larger blighted ares.

Finally, te be declared an area in need of
redevelopment under N.J.S.2. 40R2:122-5(e), there must be

substantial evicdence that the sresz hes reached & stage of



detericoration oY stagnation that negatively affects
surrounding aress, such as deteriorated and dilapidated
homes and buildings, which are obviously beyond

restoration. Slip Op. at 26-7, citing Levin v. Twp. Comm.

Of Bridgewater, 57 N.J. 506, 512, 538 (1%71) and Wilson v.

City of Long Branch, 27 N.J. 360, 394 (19%8), cert. denied,

358 U.8. 873, 72 §. Ct. 113, 3 L. Bd. 24 104 (1958). It
does not include “areas that are not operated in an optimal

manner”. &Slip Op. at 29.

There is no bright line rule as to what type or amount

of evidence rises to the level of ‘“substantial” for the

purpcses of N.J.S.A. 40Aa:12a-5{e). The court must make a

case-by-case evaluation. Other ccurts have held that
substantial evidence includes the revi@w- or consideration
cf: ({1} appilications for building permits to determine
substandard, unsafe, unsanitary or dilepidated conditions,
{2} occupancy rates and number of employees of existing
buildings to determine under-utilization; (3) wusage of

public transportation to determine under-utilization of

parking lots:; (4} physical inspections of structures to
determine whether they &are substandard: {5} econiomic
activity and productivity; (6) meps detailing land uses,

the extent ©f blighting factors &nd tex delinquencies; and



{(7) block-by-block findings. Lyons v. Camden, 52 N.J. 8%

(1968); Wilson, 27 N.J. at 390; ERECT, LLC V. City of Perth

amboy, 381 N.J. Super. 268, 280 {(App. Div. 2005); Hirth v.

City of Hoboken, 337 N.J. Super. 149, 162-3 (&pp. Div.

2001) .

In the present case, there is ne evidence that Mr.
Roberts and the City considered the above factors. There
is no dispute that Mr. Roberts did not investigate building
permits, code viclations, variance applications, variances
that were grented, the scope or extent of private market
real estate transactions, tax arrears, occupancy rates, the
number of people employed in the Mulberry Street Area and
the scope or extent of criminal complaints; inspect the
interior of any buildings; speak to any parking lot owners
or customers about the use or occupancy of parking épaces;
inquire into the parking needs for the adjacent federal and
municipal buildings; inguire into revenue génerated by
municipal parking taxes; or present any data to support his
opinion that redevelopment would increase tax revenues

generated by the existing surface parking lots.

Although Mr. Roberts looked &t Sanborn meps from 1882,

£

none showed lack of productivity, specific blighting
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factors or tax delinguencies. Elthough he made block-by-
block findings, he &id not physically inspect the interior
of the buildings or consider the nsture and level of their
occupancy rates, number of employees, economic actiwvity or
renovation status. Although he relied on tax records in
analyzing the acreage and the value of improvements as a
prercentage of the total assessed property values, this does
not show laék of economic productivity. His efforts £fall

fer short of the substantial evidence reguirement.

Despite these glaring deficiencies, the City relies on

Ceoncerned Citizens of Princeton, Inc. v, Mayor of

Princeton, 370 N.J. Super. 429 ({(App. Div. 2004), certif.

denied, 182 N.J. 136 (2004) to support its contention that
it has met the substantial evidence standard. In Concerned
Citizens, the Appellate Divisicn specifically considered
the "neot fully productive” language application of N.J.S.A.
4OA:12A—5(9) to & surface parking lor. The only property
under evaluation was a single surface parking lot, which
was owned by the Borough of Princeton and generated no real
estate taxes. The Borough sought to use the property for a
multi-level parking facility in the downtown Princeton

arez. The Borough declared the surface parking lot an area

in need of redevelopment under N.J.S.2. 40A:12A-5 (e) and



{d), based upon a finding that it represented an obsolete
land use that was exacerbated by a faulty design
essentially proving to be detrimental to the welfare of the
community, was harmful to the welfare of the community
since it was not fully productive and brought in no tax
revenue and did not adequately support adjacent uses. Id.

at 440, 458.

There is &a clear distinction between the facts in

Concerned Citirzens and those in the present case. First,

the present case Iinvolves much more than one surface
parking lot. It involves one hundred and sixtv-six Lots,
all but seven of which are owned by private individuals or
business entities and generate real estate taxes and/or
municipal parking taxes. Second, the City declared the
Mulberry Street Area as &an area in need of redevelopment
sclely under N.J.S.2. 40A:12A-%5(e). More importantly,
there 1s nc evidence that the Mulberry Street Area is
obsolete or does not support adjscent uses. For these

reagon, the court finds the holding in Concerned Citizens

inappliceble to the present case.

The City &lso relies on Forbes v. Board of Trustees of

Scouth Crange Village, 212 N.J. Super. 51¢ (App. Div. 1958,
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certif. denied, 156 N.J. 411 ({1898}, Forbes involved the

village's central business district, which included

unproductive and inaccessible rear areas of commercial

properties fronting on the mein streets, functionally
obsolescent structures, and non-conforming residential
USes. The Village declared the entire central business

district as an area in need of redevelopment under N.J.S.A.
40A:12A8-5{e) and {d), upon finding that as a whole it was
becoming stagnant, deteriorated and obsolete and its

economic vitality was seriously declining. Id. at 53(0.

The court finds the holding in Forbes inapplicable to
the present case. In the present case, the City declared
the Mulberry Street Area as an area in need of
redevelopment solely under N.J.S.A. 40A:1Z2-5(e). More
importantly, there is no evidence that the Mulberry Street
Area is detericrated cor obsolete or that its economic

vitelity is seriously declining.

It ig clear to the court that there is no substantial
evidence in the present case that the Mulberry Street Area
has reached & stage of deterioration or stagnation that

negatively &affects surrounding erees. There &lso ig no

evidence to support the Cityv’'s conterntion that the Mulberry



Street Area is an area in need of redevelopment because it
fails to contribute te the revitalization of the City by
failing to promote economic growth, protect the

environment, provide public facilities, provide meaningful

Rather, the evidence shows the contrary. The ma-dority
of the parking lots are fenced, paved, in gocd condition,
well-maintained and actively-used, and the for-pay parking
lots contribute to the City’s real estate and parking tax
revenue and provide parking for the federal building and
City Hall Complex. The majority of the storage yards and
gravel lotsg are actively used and in good condition. 0f
the seven vacant Lots, six are owned by the City and one
has & renovated building on it occupied by NRC and Block

873 is entirely owned by the City.

The evidence =zlgo shows that the mejority of the
residential,.mixed—use, commercial and industrial buildings
are not deteriorated, dilapidated, abandoned or ckwiousiy
bevond restoration. Rather, they &are étructurally sound,
fully occupied, properly utilized, well-maintained and in
good to fair condition or undergoing renovations or
rehabilitation. Mr. Roberts even &dnitted that many of

them &a&re not in need of redevelopment under any statutor
¥
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criteria. There alsc is no evidence of any tax liens or
foreclosures, illegal mnonconforming uses, title problems,

code violations or criminal complaints.

Based upon the foregoing, the court finds that the
City‘'s declaration of the Mulberry Street Area as an area
in need of redevelopment under N.J.S.A. 40A:12A-S5(e) is not

supported by substantial evidence.

The court will address one final issue raised by
plaintiff - the issue o©f the alleged “sordid, pre-arranged
land-grab in behalf of a politically-favored redeveloper"
and “abuse of the redevelopment power, with coordinate
corruption”. Plaintiff alleges that the City and NRC
schemed to designate the Mulberry Street Area as an area in
need of redevelopment sc that NRC could acquire it under

the guise of eminent domain.

There is evidence in the present case that the
Mulberry Street Redevelopment Project and NRC’s role as its
developer was “a done Qdeal”, & fait accompli, before the
required statutory redevelopment process began. By April
2002, ©NRC &already szacquired the right to purchase &

substantial part of the Mulberry Street Area. By October



2002, NRC and City officials got together and discussed
what NRC needed to “fast track” the Mulberry Street
r.Redevelopment Project. NRC instructed those City officials
that it needed, among other things, & confirmation that the
City agreed to & redevelopment plan as opposed to a master
plan, zone change or use variance, a resolution authorizing
NRC's planner to prepare & report establishing the Mulberry
Street Area as an ares in need of redevelopment and the
appointment of NRC as the redeveloper when the Mulberry

Street Area was so declared.

By November 2002, NRC and City officials again Qot
together and NRC later confirmed its proposal that the
redevelopment area be expanded to include certain Blocks
and Lots, for which it had not acquired a right to
purchese, and that the entire Mulberry Street Ares be
declared an area in need of redevelopment. NRC also
advised the <City that it would retain a professional
planner to assist the City in assembling the information
regquired for investigating whether to declare the Mulberry
Street Area an &rea in need of redevelopment. NRC also
confirmed that if it could not purchase the properties, it
would eask the City to utilize Its condemnaztion powers to

.
<

acguire them. Less than two weeks later, the City passed



the First Resolution. Thus, it appears that, one way or
another, NRC was going to acquire the Mulberry Street Area

and redevelop it.

There is also evidence of thousands of dollars in
political contributions by NRC, Mr. Farina, Mr. Wishnia
and/or thelr family members to former Mayor James and
certain Council Members who voted in favor of the First,
Second Resolution and Final Resolutions. And let us not
forget the evidence of below-market sales of City-owned

land to NRC.

This evidence certainly provides cause to guestion the
results and wvalidity of the redevelopment investigation.
However, the court mentions it for historical purposes only
and makes no determination of the merits cf plaintiff’'s
corruption claim. It appears that such & determination may
be made in the recently initiated c¢riminal proceedings

involving former Maycr James.
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For &ll of these reasons, the court invalidates and
sets aside the Final Resolution declaring the Mulberry

Street Area as an area in need of redevelopment.
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